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Leah S. Freed, SBN 021332

OGLETREE, DEAKINS, NASH,
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Phoenix, Arizona 85016

Telephone: (602) 778-3700

Fax: (602) 778-3750

Email: joseph.clees@ogletreedeakins.com
Email: eric.dowell@ogletreedeakins.com
Email: leah.freed@ogletreedeakins.com

Attorneys for Plaintiffs

SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

ANDREW P. THOMAS, in his official
capacity as Maricopa County Attorney;
JOSEPH ARPAIOQ, in his official capacity
as Sheriff of Maricopa County, Arizona,

" Plaintiffs,
Y.

MARICOPA COUNTY BOARD OF
SUPERVISORS; and its members:
FULTON BROCK; DON STAPLEY,;
ANDREW KUNASEK; MAX WILSON;
and MARY ROSE WILCOZX, in their
official capacities as Maricopa County
Supervisors; MARICOPA COUNTY,

Defendants.

No.

COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF

(Request for Speedy Hearing Pursuant to
AR.CP, Rule 57)

Plaintiffs Andrew P. Thomas, Maricopa County Attorney, and Joseph Arpaio, |

Maricopa County Sheriff, by this Complaint for Declaratory Judgment, pursuant to

AR.S. § 12-1831, et seq., allege as follows:
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THE PARTIES

L. Plaintiff Andrew P. Thomas (hereinafter the “County Attorney™) is the
duly elected County Attorney of Maricopa County, with powers and duties set forth in
AR.S. § 11-532, et seq., and other statutes of the State of Arizona.

2. Plaintiff Joseph Arpaio (hereinafter the “County Sheriff”) is the duly
elected Sheriff of Maricopa County, Arizona. The County Sheriff’s Office is
represented by the County Attorney, as well as outside legal counsel retained by the
Coﬁnty Attorney, in numerous civil claims and lawsuits. |

3. Defendant Maricopa County Board of Supervisors (hereinafter the
“Board™) is a board established pursuant to A.R.S. § 11-201, ef seq., with powers
established by A.R.S. § 11-251.

4, At all times relevant to the Complaint, Defendants Fulton Brock, Andrew
Kunasek, Don Stapley, Mary Rose Wilcox and Max Wilson served as members of the
Board. They are sued in their official capacities as Supervisors for Maricopa County,

collectively comprising the Board, which has caused events to occur out of which this

~ Complaint arises.

JURISDICTION AND VENUE

5. This Court has jurisdiction to declare the respective rights and interests of
the parties as a matter of law and to provide additional relief pursuant to A.R.S. § 12-
1831, et seq.

6. The Board has caused events to occur in Maricopa County, Arizona, out of
which Plaintiffs’ request for declaratory and injunctive relief arises.

7. Jurisdiction and venue are proper in this Court.

FACTUAL ALLEGATIONS

The Powers and Duties of the County Attorney
8. Pursuant to the Arizona Constitution, the duties, powers and
responsibilities of the County Attorney and the Board “shall be as prescribed by law.”
Ariz. CONST, art. XII, § 4.
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9. Pursuant to A.R.S. § 11-532(AX1), the County Attorney has the power and
duty to conduct ““all prosecutions for public offenses.”

10.  Pursuant to A.R.S. § 11-532(A)(4), the County Attorney has the power and
duty to “defend actions brought against the county . ...”

11.  Pursuant to A.R.S. § 11-532(A)(9), the County Attorney has the power and
duty to “act as the legal advisor to the Board of Supervisors, attend its meetings and
oppose claims against the county which the county attorney deems unjust or illegal.”

12.  Pursuant to A.R.S. § 11-532(AX7), the County Attorney “shall ... [w]hen
required, give a written opinion to county officers on matters relating to the duties of
their offices.”

13. Whenever the County Attorney is unable to represent the Board due to a
lack of resources or specialized expertise on his staff or a conflict of interest, pursuant to
his obligation under A.R.S. § 11-532(A), the County Attorney appoints counsel from a
list of Board-approved outside counsel to represent the Board.

The Powers and Duties of the Board

14. Pursuant to A.R.S. § 11-251, the Board is permitted, but not obligated, to
perform certain activities “under such limitations and restrictions as are prescribed by
law.”

15. Pursuant to A.R.S. § 11-251(14), the Board, under such limitations and
restrictions as are prescribed by law, is permitted to “direct and control the prosecution
and defense of all actions to which the county is a party, and compromise them.”

16.  There is no express or implied statutory authority authorizing the Board to

employ counsel to represent or advise the Board.

Prior Attempts by the Board to Usurp
Powers of other County Officers

17.  In 2006, the County Attorney filed a lawsuit against the Board based upon
the Board’s unlawful attempt to oust the County Attorney as the Board’s legal counsel.

The lawsuit was settled out of court and dismissed by mutual consent of the parties.
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18.  During the past several years, multiple officers of Maricopa County have
been forced to file lawsuits against the Board for exceeding its statutory powers. These
include lawsuits filed by the County Attorney (on two occasions), the Maricopa County

Treasurer, and the Maricopa County Superintendent of Public Instruction.

The Indictment of Supervisor Stapley and
the December 5, 2008 Board Meeting

19.  On December 2, 2008, deputies of the Maricopa County Sheriff’s Office
served Supervisor Don Stapley with an indictment against him on 118 criminal counts,

20. The Board has retaliated against the County Attorney for the indictment of
Mr. Stapley by trying to oust the County Attorney as the legal advisor to the Board.

21.  Two days after Mr. Stapley was served with his criminal indictment, on
December 4, 2008, the Board issued a Notice of Special Meeting for December 35, 2008.
The Open and Executive Session Agenda indicated that the Board intended to vote on
the appointment of and employment of Shughart, Thomson & Kilroy, PC (hereinafter the
“Shughart Firm”) as Special Counsel to provide legal advice to the Board regarding
whether the County Attorney has a conflict of interest with the Board, and for the filing
of any actions necessary as a result of whether any conflict exists with the County
Attorney.

22.  The Open and Executive Session Agenda also listed Thomas Irvine, a
shareholder of the Shughart Firm, as outside counsel to provide “[l]egal advice [to the
Board] regarding potential conflict with County Attorney.”

23. Prior to the December 5, 2008 Special Meeting, the County Attorney
cautioned the Board, as well as Mr. Irvine and the Shughart Firm, that the Board’s
proposed appointment of Mr. Irvine and the Shughart Firm as Special Counsel violated
ARS. §11-532(AX9) and was, therefore, unlawful. The County Attorney did not
authorize any such appointment and the Board did not seek the County Attorney’s

authorization to appoint or employ Mr. Irvine or the Shughart Firm as Special Counsel.
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24.  In his December 5, 2008 letter, the County Attorney also cautioned the
Board, as well as Mr. Irvine and the Shughart Firm, that Mr. Irvine could not be present
during the executive session of the Board or give legal advice to the Board. Pursuant to
AR.S. § 38-431.03, only the Board and its attorney may be present for the purpose of
providing legal advice in an executive session of the Board.

25.  Despite the County Attorney’s warnings, on December 5, 2008, the Board

voted in favor of appointing and employing Mr. Irvine and the Shughart Firm as Special

~ Counsel to the Board to provide legal advice regarding whether the County Attorney has

a conflict of interest with the Board, and for the filing of any actions necessary as a result
of whether any conflict of interest exists with the County Attorney.

26.  Upon information and belief, Mr. Irvine was present at the December 3,
2008 meeting and provided legal advice to the Board.

27. Upon information and belief, Mr. Irvine and the Shughart Firm accepted
the appointment and employment as Special Counsel to the Board.

The December 23, 2008 Board Meeting

28.  On December 22, 2008, the Board issued a Notice of Special Meeting set
for December 23, 2008. The “Special Meeting Agenda” indicated that the Board
intended to vote on three action items: (1) to directly hire and manage all legal counsel
for the purpose of defending, initiating, prosecuting and compromising ali civil legal
actions and litigation to which the County is a party or has an interest; to delegate such
hiring and management to the County Manager; and to appoint the Shughart Firm to
provide all legal advice and support to the Board and/or the County Manager to
implement and defend any action taken by the Board regarding this agenda item; (2) to
delegate to the County Manager the authority to revise the Specialty Legal Services
Providers — County Attorney Contract, 08038-ROQ to effectuate action item No. 1; and
(3) to delegate to the County Manager the authority to provide a formal amendment to

the Restated Declaration of Trust for Maricopa County, Arizona Self-Insured Trust
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Fund, to the Board to conform to action item No. 1 (hereinafter collectively the “Agenda
Items™).

29.  Prior to the December 23, 2008 meeting, the County Attorney hand-
delivered a letter to the Board cautioning that the Board’s proposed Agenda Items
violated A.R.S. § 11-532(A)9) and were, therefore, unlawful.

30. The County Attorney’s letter further requested that the Board postpone the
meeting to allow time for reasonable and thoughtful review of the potential impact and
legality of the Board’s proposed Agenda Items, and to permit the County Attorney to
conduct further research and analysis to properly advise the Board.

31. Despite the County Attorney’s warnings and request to postpone the
meeting, the Board convened its Special Meeting on December 23, 2008.

32. During the meeting, the Board refused to allow the County Attorney’s

representative, to comment on the Agenda Items or otherwise provide legal advice to the

Board.

33. During the meeting, Mr. Irvine gave legal advice to the Board on the
Agenda Items.

34. At the December 23, 2008 meecting, the Board voted to approve the
Agenda Items.

35.  Upon information and belief, the Board has hired former Maricopa County
Attorney Rick Romley as a consultant for the purpose of providing legal advice to the
Board.

36. The Board’s acts, as set forth in this Complaint, were taken without first
seeking the legal advice or the legal opinion of the County Attorney.

The Board’s Acts Are Ulira Vires and Unlawful

37. Public funds may not be expended for the purpose of performing the
powers and duties which are constitutionally and statutorily imposed upon the County
Attorney, and contracts of employment by which other attorneys are engaged to perform

duties with which the County Attorney is charged are ulfra vires and void.
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38. The Board cannot, either acting alone or through its agent(s), manage or
direct deputies of a constitutional officer.

39. While the Board statutorily may “direct and control the prosecution and
defense of all actions to which the county is a party, and compromise them” it cannot
interfere with County Attorney’s constitutional and statutory duties to provide legal
advice to the Board, defend actions brought against the County and oppose claims
against the County which the County Attorney deems unjust or illegal.

40. By its actions on December 23, 2008, the Board has unlawfully usurped
and/or delegated the powers and duties of the County Attorney to the County Manager,
Mr. Irvine, and the Shughart Firm.

41. The Board’s acts, as set forth in this Complaint, are not authorized by law.
The Board cannot retain independent legal counsel for the purpose of obtaining legal
advice if the County Attorney is available to provide such counsel.

42. The Board’s approval of the Agenda Items, including authorizing the
Board to directly hire and manage all legal counsel for all County civil legal actions and
litigation and to delegate such hiring and management to the County Manager, gives the
Board, through the County Manager, the power to access, review and control current
claims and litigation, as well as to reassign such matters from the County Attorney and
outside counsel to other counsel of the County Manager’s choosing.

43.  Among other things, the Board’s actions will result in the disclosure of
attorney-client privileged, attorney work-product and other confidential information
related to the County Attorney’s and outside counsel’s represenfation of the County
Sheriff’s Office, and other county officers, offices and divisions.

44,  Additionally, the Board’s actions will result in the waste of resources and
inefficiencies with respect to on-going legal matters, and the squandering of taxpayer
dollars in a time of fiscal and budgetary crisis.

45. The Board’s acts demonstrate an abuse of power, which will have the

effect of impeding and interfering with the powers and duties of the County Attorney.
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46. The allegations of this Complaint demonstrate that the interests of the
parties are adverse, and this matter presents a justiciable controversy.

PRAYER FOR RELIEF

Plaintiffs respectfully ask the Court to determine the relative rights and
obligations of the parties hereto by declaring and ordering that:

A, The Board has no authority or power to appoint Mr. Irvine, the Shughart
Firm, Mr. Romley, or any other legal counse! to provide advice to the Board regarding
whether the County Attorney has a conflict of interest with the Board, for the filing of
any actions necessary as a result of whether any conflict exists with the County
Attorney, to act as the Board’s legal advisor, or to defend or oppose claims brought
against the County.

B. The Board is enjoined from appointing, employing and/or retaining
independent legal counsel for the purpose of obtaining legal advice without the consent
of the County Attorney.

C. The Board is enjoined from accessing, reviewing or reassigning pending
civil claims and litigation involving the Offices of the Maricopa County Attorney and
Sheriff.

D. In the event the County Attorney is unable to represent the Board, the
County, or one of its departments or agencies, due to either the County Attorney’s
determination that his office lacks the appropriate expertise or resources, or due to the
County Attorney’s determination that a conflict of interest exists, the Board has no
authority or power to appoint outside counsel to represent it.

E. No officer or board of the County, with the exception of the County
Attorney, has the power or authority to declare a conflict of interest of the County
Attorney.

F. No officer or board of the County, with the exception of the County
Attorney, has the authority to manage or direct the duties of the County Attorney’s

deputies.
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G. The County shall not reimburse Mr. Irvine, the Shughart Firm, Mr.
Romley or any other counsel for ultra vires acts.

H. The Board shall reimburse the County for any attorneys’ fees paid to Mr.
Irvine, the Shughart Firm, Mr. Romley and/or any other counsel for ultra vires acts.

L. The Board shall reimburse the County for Plaintiffs’ legal fees and costs
incurred in this declaratory judgment action.

DATED this 31% day of December 2008.

Ogletree, Deakins, Nash, Smoak & Stewart, P.C.

By

Joseph T. Clees

L. Eric Dowell

Leah S. Freed

2415 East Camelback Road, Suite 800
Phoenix, Arizona 85016

Attorneys for Plaintiffs

6856408.3 (OGLETREE}




